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He has stated that, for instance, the

Costco card that is -- was used for

personal expenses, it never was.

That mortgage that he did not own

any --

HONORABLE ROBERT Q. WHITWELL:  He

contests -- that's another contested fact

that he says -- 

MR. ROBERT SULLIVANT, JR.:  Okay. 

HONORABLE ROBERT Q. WHITWELL:  --

that you paid off the Costco card -- 

MR. ROBERT SULLIVANT, JR.:  Right. 

HONORABLE ROBERT Q. WHITWELL:  -- and

that all the expenses on the Costco card

were not his.  

MR. ROBERT SULLIVANT, JR.:  Correct. 

HONORABLE ROBERT Q. WHITWELL:  Isn't

that what he says?

MR. ROBERT SULLIVANT, JR.:  Uh-huh

(Indicating yes).

HONORABLE ROBERT Q. WHITWELL:  All

right.  That's his allegation in his

answer and affidavit.

It also says that you only put

$50,000.00 in the Ameritrade, and you put

it in your name with your PIN -- you put

it in his name, but you had your PIN on

it.  

He couldn't get into it because you
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kept the PIN to open the account; is that

not right?

MR. ROBERT SULLIVANT, JR.:  No, Your

Honor, that is not correct.  That was one

of the other things I wish to correct.  

And that is, I had given my father

credentials, showed him how to get on to

the website, and each month I would show

him the balances.  

I would tell him what was going on

with his two accounts, and he didn't want

to show any interest.  

And I wrote down the credentials for

him when we lived at the farmhouse, and he

never went on to the website at all.

So then after the lawsuit was filed,

I was asked to give him some credentials.

So I didn't remember what his were, so I

changed -- you know, I went through the

process of changing it and gave him the

credentials so he could log on.  

I understand it was quite hard, as it

should be, but, I assume, he got on to it.

HONORABLE ROBERT Q. WHITWELL:  You're

asking for a summary judgment and a

judgment in your favor --

MR. ROBERT SULLIVANT, JR.:  Yes, sir.

HONORABLE ROBERT Q. WHITWELL:  -- and

you admit in your pleadings that you owe
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there with the fact that the money that he

put into his name was his.  There's some

dispute over that money.

It's kind of like the 51,000 when you

paid it back after the lawsuit.  When I

was US Attorney, I prosecuted some very

influential people, who decided at the

last minute they would write us a check

and pay it into the state auditor to see

if they couldn't get around being

prosecuted.

And the fact that you paid the money

after the fact doesn't fly.  You committed

the offense already before, before it

happened.

So I find that the 51,000 was not

paid on time, and that that was a

violation of Mr. Sullivant, Sr.'s rights.

And it creates some issues that the

Court feels are substantially enough to

override the motion for summary judgment

based on the pleadings and what's been

filed and my statements about these

particular instances and the dispute of

the fact about Ms. Stevens being -- having

created undue influence.

All of those factors are factual

issues that have to be ferreted out in the

proof at trial.
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Sr. for things that he's done.

I don't know under what theory of law

because it's not set forth.  I don't know

of any theory of law that would allow him

to now come back and charge his father for

services that he provided prior to the

filing of the counterclaim.  But,

certainly, we have got -- 

HONORABLE ROBERT Q. WHITWELL:  The

law is just the opposite.  

MR. SWAYZE ALFORD:  Yes. 

HONORABLE ROBERT Q. WHITWELL:  The

law is, is that family members ought to

take care of their parents and not charge

them for it, unless it's some contractual

relationship entered into that agrees to

that.  I don't know that there's anything

plead in the pleadings about that.

MR. SWAYZE ALFORD:  No, sir.

And then the last thing he asked for,

Your Honor, was by way of emergency

relief, and at the time there was a

contract pending for the sale of some

property.  It was supposed to close at the

end of the year -- on or before the end of

the year 2021.

Mr. Sullivant, Jr. we learned wasn't

going to close.  And he pled in his

countercomplaint his concern was that,
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rules.  

And the rules came into effect

January 1st, 2020.  Not last year.  They

were effective January 1st, 2020.  And

anything involving a conservatorship goes

back to that date, and it applies to these

rules that he's presented.

And if there is a conflict in the

rules and the statutes that he's cited,

the rules prevail.  And the rule provides,

Rule 81, that he can have minor business

and so forth with seven days' notice, and

you don't have to file an answer in those

type of things.

So to do part of it, I mean, there

is -- there are some issues here that are

going to have to be resolved beyond that.

But even in the statute of the GAP Act, it

requires that we serve notice on Mr.

Sullivant.

So in order to get to all of those

things, you're asking -- what you're

asking for is to accept the

conservatorship over him, but then turn

over assets to you that you think belong

to you that somehow might be through some

inheritance or something.  This man is

still alive.  It didn't come to that

point.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

105

brendenkapusta
Highlight

brendenkapusta
Highlight



    30

she had found the power of attorney, and

she stated that she took my father to Jay

Westfaul's office in Batesville,

Mississippi, to have it revoked.  And that

was the day after my father had

transferred our money to his own personal

account.

HONORABLE ROBERT Q. WHITWELL:  All

right.  Let me ask you about that, Mr.

Sullivant.

If I understand what you're telling

me, you and your father put money that

came out of the sale of the property into

a joint account.  Do you understand what a

joint account is?

MR. ROBERT SULLIVANT, JR.:  Yes, sir.

HONORABLE ROBERT Q. WHITWELL:  Well,

Mr. Sullivant had just as much right to

write it all out as you did.  Power of

attorney or no power of attorney, he wrote

it out.

Now, you went back and got it by use

of a power of attorney that he had

revoked.

MR. ROBERT SULLIVANT, JR.:  Right.

HONORABLE ROBERT Q. WHITWELL:  You

claim you didn't have notice of that, I

assume, is what your position is.  But he

still had -- I don't know if he gave it to
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the bank or not, but the money should have

stayed where it was.  He had authority to

draw it out in a joint account.

So go to the bank and you put it back

where?

MR. ROBERT SULLIVANT, JR.:  

Originally, I had the bank move it back to

the joint account.  

HONORABLE ROBERT Q. WHITWELL:  Okay. 

MR. ROBERT SULLIVANT, JR.:  And then

from there, I moved it to my personal

account.  I moved some of the funds to my

father's investment account, and then I

moved some to my investment account

because I was still planning on using that

money to purchase a house.  

And the part that I put in my

investment account, which, you know, is

part mine too, is what I was going to

expend on -- put down on a new house for

us.

HONORABLE ROBERT Q. WHITWELL:  How

much was that?

MR. ROBERT SULLIVANT, JR.:  About

180,000, I think.  Yeah, something close

to that.

HONORABLE ROBERT Q. WHITWELL:  All

right.  Well, I guess Mr. Alford is right.

We're getting off into matters that would
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has done that by stating that -- I just

don't think an oversight is a good cause

to have a -- have the default entry set

aside.

And I would like to go further into,

Mr. Alford -- I don't think that his

refusing or over sighting the filing of

the answer is really a nominally or just

an oversight because, I think, almost

everything on the case on my claims he's

pretty much ignored or tried to delay as

much as possible.

I would like to state a few examples

of that.  I think it goes toward his bad

faith toward trying to defend against my

crossclaims, and that the -- his oversight

of filing an answer is just not an

oversight.  It's just that he was trying

to delay this case as much as possible.

HONORABLE ROBERT Q. WHITWELL:  We

have been through Tom Suszek to start with

in 2017 -- 

MR. ROBERT SULLIVANT, JR.:  Right. 

HONORABLE ROBERT Q. WHITWELL:  -- and

then you've been with Mr. Golman when you

filed this complaint --

MR. ROBERT SULLIVANT, JR.:  Well, Tom

was never on this case.

HONORABLE ROBERT Q. WHITWELL:  Well,
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he was advising you.  You talked to him

about matters and the estate and so forth

and what to do with your estate, your

mom's estate and your dad's estate and all

of that.  

Then you got Brad, and then they were

negotiating.  You admitted here that Brad

told you that you weren't required to file

an answer --

MR. ROBERT SULLIVANT, JR.:  Right.

HONORABLE ROBERT Q. WHITWELL:  --

under the GAP Act when you have a

seven-day notice on an 81 deed of business

matters of the ward.

Then you -- I don't know how long

Brad was in it, but it was a good while

because I read most of the pleadings.  And

then Mitchell got in, Mitchell Driskell,

and you terminated both of them.  

There had been negotiations back and

forth with Mr. Alford and them, and I

don't know what was said between those two

as to what they were trying to do.

I don't know, but it seems to me from

reading some of this that there was some

misunderstanding about when he was

supposed to hold the trust funds in his

account, but yet they got transferred to a

bank account.  Something happened there
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that somebody had to agree to that to move

those funds.  I wouldn't think that Mr.

Alford just moved those funds on a whim to

some bank account.  

So there were a lot of things that

were going on, negotiations, and

negotiations about doctors and depositions

and taking Ms. Stevens's deposition.  

There were plenty of things going on,

and discovery had been filed.  This case

wasn't ready for trial.

MR. ROBERT SULLIVANT, JR.:  I agree.

It hasn't been, but it's been on the books

for over a year.  And I believe -- 

HONORABLE ROBERT Q. WHITWELL:  Well,

now you've gotten in it, and you're

pushing it, Mr. Sullivant.  And what we're

trying to do here today is, we're going to

get it on the books.  

This is the first time I have seen

you.

MR. ROBERT SULLIVANT, JR.:  Right. 

HONORABLE ROBERT Q. WHITWELL:  You

could have filed some things.  You have

been filing stuff and going down to the

clerk's office.  

By the way, I checked the records

yesterday, and you had my clerks file

something that is totally improper for you
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to file.  You had them file an order that

you were trying to submit that had never

been signed by me.

Why did you do that?

MR. ROBERT SULLIVANT, JR.:  I'm not

sure what you're speaking of.

HONORABLE ROBERT Q. WHITWELL:  When

you filed whatever you filed yesterday or

day before, you filed an order that you

had -- I guess you were requesting me to

sign an order granting your motion, or

whatever, today.

You filed that motion, and the clerk

made a notation in the record -- 

MR. ROBERT SULLIVANT, JR.:  Right. 

HONORABLE ROBERT Q. WHITWELL:  --

that she filed it because you said you

wanted it filed, and it wasn't signed by a

judge.

MR. ROBERT SULLIVANT, JR.:  Okay.

Now I do remember that.  That's the

proposed order, and I was going towards

the rules of procedure that said that I

had to file a proposed order.  

And it states that it's styled,

Proposed Order, and it's not signed by

anybody.  And I was just following -- 

HONORABLE ROBERT Q. WHITWELL:  I

don't know where you got that out of a
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rule -- 

MR. ROBERT SULLIVANT, JR.:  Okay. 

HONORABLE ROBERT Q. WHITWELL:  -- but

the proper process would have been for you

to bring it to court today.  And if I

denied it, then you could ask the court

reporter to make it a part of the record.

And if you take an appeal at some

point -- this is not a final judgment in

this case.  Until a final judgment is

rendered, you can't file an appeal anyway,

but you can make a record by putting it in

the official record.  

Because the only official record of

this proceeding is what this court

reporter takes down.  It's not what some

clerk does in Oxford, Mississippi.  

So it was an improper order, and I

didn't appreciate it because you're not

supposed to do things that a lawyer is not

supposed to do.

MR. ROBERT SULLIVANT, JR.:  My intent

was not to file an order as it has been

complete, but was to file a proposed

order.

HONORABLE ROBERT Q. WHITWELL:  No,

you told her you were trying to make a

record of it.  

MR. ROBERT SULLIVANT, JR.:  Well -- 
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HONORABLE ROBERT Q. WHITWELL:  That

you wanted to file it -- I think that's

what she wrote on the --

MR. ROBERT SULLIVANT, JR.:  Okay.

I'm confused.

HONORABLE ROBERT Q. WHITWELL:  I

wrote it down somewhere.

MR. ROBERT SULLIVANT, JR.:  That was

not my intention at all.

HONORABLE ROBERT Q. WHITWELL:  Well,

anyway.  On 1/15/23 Robert Sullivant, Jr.

had the clerk file a proposed order that

was not signed by the judge.  Not signed

by me.  That is what was done.

Anyway, so that's the date it was

signed.  But, anyway, you don't file

orders that aren't signed by me.  I mean,

until I -- 

MR. ROBERT SULLIVANT, JR.:  Well, I

misunderstood the rules.  I was merely

trying to comply with the Mississippi

Rules of Civil Procedure when it had to do

with objecting to the motion to set

aside --

HONORABLE ROBERT Q. WHITWELL:  You

see, you were telling a clerk what you --

your interpretation of the rule was trying

to tell a clerk what to file.  And you

should have been coming to me and asking
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thing he said was an answer is required.

HONORABLE ROBERT Q. WHITWELL:  He

made a statement that he didn't know what

kind of agreement you and Mr. Golman had.

I think you need to address it.  

The money was not held in -- he

hasn't cited you for contempt, but if

there is some explanation for that and

it's not some hooligan sandbag here --

MR. SWAYZE ALFORD:  Yes, Your Honor.

HONORABLE ROBERT Q. WHITWELL:  --

there was -- 

MR. SWAYZE ALFORD:  -- the money --

it was, I'm going to say, $400,000.00 -- I

don't have the number in front of me --

that Mr. Sullivant, Sr. was going to get

from the proceeds of the property that we

agreed to hold.  

As I thought about that, I thought if

I'm trying to do what is in his best

interest, it doesn't make sense for that

much money to be sitting in my trust

account earning no interest.  My thought

was that I, at least, need to put it in a

bank account earning a little bit of

interest over time.  It might not come up

much, but it would be something.  I felt

an obligation to have him earn something.  

So I talked about that with
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Mr. Golman.  Mr. Golman's attitude was

like mine, the money shouldn't just be

sitting there if it could earn some

interest.  I think the money ought to earn

some interest.

Now, granted we agreed Mr. Sullivant,

Sr. wouldn't touch it, and I would shop

around for the best interest rates I could

find.  First National Bank of Oxford had

the best interest rate, and we put it in

there.  

I failed to follow up with a second

order saying, Hey, we deposited it in

First National Bank, and the money won't

be touched.

In the meantime, Mr. Sullivant bought

the truck.  He spent some money out of

that account.  That account has now been

replenished.  We sold the truck.  I put

that money in there to -- so the truck has

been sold and the money put back in the

account.  The rest of the money has been

returned to the account.  The account has

got as much money in it as it would have

had at the time.

It's my fault that I didn't come up

with a second -- 

HONORABLE ROBERT Q. WHITWELL:  And

then we have entered an order?
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MR. SWAYZE ALFORD:  Entered an order

that it is frozen and can't be accessed,

yes, sir.

HONORABLE ROBERT Q. WHITWELL:  All

right.  Let's see if there is anything

else.

Do you remember when Mr. Driskell got

out of it?

MR. SWAYZE ALFORD:  My recollection

is the end of -- after August is what I

remember, end of that or end of September,

is when he got out.  

I have been communicating with Mr.

Sullivant, Jr.  I have not -- I don't

think he could say I have failed to

respond to him or ignored him.  We have

met.  We sat down and tried to talk about

how we can resolve some of these issues.

I arranged for him to go out to see

his father.  Hadn't seen each other in a

year and a half.  I arranged for them to

meet and went out there and joined in the

meeting so the meeting could happen.  So I

have not ignored him.  

Look, I get that he can be

frustrated.  But, you know, and I'm not

using this as an excuse, but he's got one

case that he's involved in, and I've got

other cases.  Mr. Driskell had other
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cases.  Mr. Golman had other cases.  

So, you know, things don't happen as

quick as you want to.  The August setting,

you know, that was the first date that the

Court had, that I had, that Mr. Driskell

had that we could set it.  Mr. Driskell is

a public defender.  He couldn't do

anything in July.  The Court --

MR. ROBERT SULLIVANT, JR.:  I -- in

that e-mail, he listed several dates he

had in July that he had sent to you in the

e-mail because I was copied on it.

MR. SWAYZE ALFORD:  We took the first

dates that were available for everybody in

August, Your Honor.  It wasn't an attempt

to delay anything.

HONORABLE ROBERT Q. WHITWELL:  Well,

he may have had it available and you may

not --

MR. SWAYZE ALFORD:  Yes, sir.  I'm

just saying we took the first date that

everybody -- 

HONORABLE ROBERT Q. WHITWELL:  I may

not have been available.  

MR. SWAYZE ALFORD:  Right.  We took

the first date that all three had a date

available.

HONORABLE ROBERT Q. WHITWELL:  Well,

all right.  All of this equipment and all
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to enforce the -- get the thing moving to

close it.  The case was set in January and

about the same time the closing ended up

happening.

The parties put money in a joint

account.  At the time of all of this

happening, Mr. Sullivant, Jr. had a power

of attorney over Mr. Sullivant, Sr.  But

prior to him getting the money out of the

joint account, Mr. Sullivant, Sr., who had

an absolute right as a joint tenant to

withdraw -- he hadn't withdrawn all the

money, but he withdrew a good bit of money

out, put it in a separate account, and he

had someone do a revocation of his power

of attorney.

Again, according to Mr. Sullivant,

Jr., he wasn't aware of that.  And he went

back and removed some of the money back to

another account, put it in his own name,

which might have been somewhat --

shouldn't have done.  

If his intent was to use this money

to buy a house for Mr. Sullivant, Sr. and

take care of him and so forth, maybe it

shouldn't have been put in his name, but

that's what he did.  And then he put some

of it back, and some of it he kept.  All

of those are facts that are going to have
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agree on some type of schedule for -- if

there is something else that needs to be

done discovery-wise and a trial date, I

don't know, I'm not opposed to a

scheduling order to try to set that up so

you can get it heard as quickly as

possible.

MR. SWAYZE ALFORD:  Yeah, I can

discuss that with Mr. Sullivant, Your

Honor.  If he wants a scheduling order

that has deadlines of those things,

certainly we can do that, and we can look

at the Court's calendar about when you

have available for a trial.

HONORABLE ROBERT Q. WHITWELL:  All

right.  Will you give me an order

granting -- setting aside the entry of

default, ten days to file an answer, and

then we can -- y'all can file a separate

order on any type of discovery or trial

setting.

MR. SWAYZE ALFORD:  And I brought an

order, Your Honor.  I put in it ten days.

I know that is pretty normal.  I put in

there January 20th, which is probably

eight days, but I intend to file it next

week.

HONORABLE ROBERT Q. WHITWELL:  That's

fine, whatever.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

119

brendenkapusta
Highlight

brendenkapusta
Highlight



     1

CHANCERY COURT OF LAFAYETTE COUNTY, MISSISSIPPI 

 

 

ROBERT SULLIVANT, SR.                   PLAINTIFF 

VS.         CAUSE NO. CV-2021-612 

ROBERT SULLIVANT, JR.                   DEFENDANT 

 

**************************************************** 

TRANSCRIPT OF THE MOTIONS HAD AND DONE IN THE 

ABOVE-STYLED AND NUMBERED CAUSE, NOT FOR APPEAL 

PURPOSES, BEFORE THE HONORABLE ROBERT Q. WHITWELL, 

CHANCELLOR, ON THE 9TH DAY OF MAY, 2023, IN 

LAFAYETTE COUNTY, MISSISSIPPI, TAKEN BY CECILY BOONE 

FAULKNER, RPR, CSR, OFFICIAL COURT REPORTER FOR THE 

EIGHTEENTH CHANCERY COURT DISTRICT OF MISSISSIPPI. 

**************************************************** 

 

APPEARANCES: 

Present and Representing the Plaintiff: 

  
 
HONORABLE SWAYZE ALFORD 
Attorney at Law  

          1300 Van Buren 
          Oxford, Mississippi  38655 
           

 
 

Present and Pro Se: 

  
MR. ROBERT SULLIVANT, JR.  
1002 Crawford Circle 
Oxford, Mississippi 38655 

 

 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

120



     2

INDEX 

    Page No. 

Style, Number and Appearances..................  1 

Motion.........................................  3 

DR. FRANK PERKINS 

Direct Examination by Mr. Alford................12 

Cross-Examination by Mr. Sullivant..............23 

Redirect Examination by Mr. Alford..............35 

ROBERT SULLIVANT, SR. 

Direct Examination by Mr. Alford................37 

Cross-Examination by Mr. Sullivant..............43 

Court Reporter's Certificate....................61 

 

EXHIBITS 

Exhibit 1            Report         36   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

121



     6

petition filed by Mr. Sullivant, Jr., who

is requesting that he be appointed the

conservator.

I have read your petition, Mr.

Sullivant.  One of the things that showed

of interest was that you had such a great

relationship with your father.

The Court didn't come in on a

watermelon truck.  I was present in Holly

Springs when you were there last time.  

And after the hearing was over, you

sat there while Mr. Sullivant got up and

left the room.  You never even spoke to

him.  You never even went over and hugged

him.  You did nothing.  

As far as I'm concerned, there is no

closeness of a relationship that would

allow me to appoint you as conservator to

handle this matter.

So for that reason and other reasons,

Sherry Wall will be appointed the

conservator.  The defendant's emergency

petition will be denied.

Any other matters involved in that

petition that you want to bring forth to

the Court can be brought at a later

time -- can be brought up at a later time.

The next -- that takes care of number two.

Number three is a motion for trial
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setting.  I understand your position.  I'm

not going to get into in front of all of

this crowd your allegations against Mr.

Alford, but the trial setting can be put

off far enough.  

I noticed that the letter you have

attached from the Bar Association required

him to file a response pretty quickly

related to that, so I'm sure that will be

dealt with there.

I'm not going to try the issues of

your motion to disqualify him because of

all of those reasons that you claim.  It

would be like me telling somebody they're

guilty until proven -- they're innocent

until proven guilty.  

In my opinion, until something

happens from the Bar, there is no need of

that.  We can set this matter off far

enough that y'all can come to an agreement

on a trial setting.

If you can't come to an agreement, I

will set it myself some time over in the

summer.

So the motion for trial setting will

be granted.

Your motion to continue the trial is

denied.  Your cross-motion is denied

because the trial hasn't been set yet, and
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witness, Your Honor.

HONORABLE ROBERT Q. WHITWELL:  Okay.

Cross-examination, Mr. Sullivant, Jr.?

MR. ROBERT SULLIVANT, JR.:  Excuse

me, sir?

HONORABLE ROBERT Q. WHITWELL:  I

said, cross-examination -- 

MR. ROBERT SULLIVANT, JR.:  All

right.  Thank you. 

HONORABLE ROBERT Q. WHITWELL:  -- Mr.

Sullivant, Jr.  

That's the only way I know how to

distinguish you.

MR. ROBERT SULLIVANT, JR.:  I know.

I just couldn't hear you.  I'm sorry. 

Well, first, I would like to say that

having Dr. Perkins here as a witness was a

complete surprise to me.  

It wasn't mentioned anywhere in the

motion that he would be a witness, so I

haven't really had a chance to prepare to

cross-examine him, but I did have some

questions I did want to ask him.  

As a matter of fact, I tried to

depose Dr. Perkins, but he was very

uncooperative in the -- in the deposition

process.  

And that was one of the other things

I was going to amend or wanted to postpone
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the trial was for the conservatorship, but

since I had filed that emergency petition,

I didn't think that would be needed.

But I have attempted to depose

Dr. Perkins because I found his report to

be a little bit unusual, and I wanted to

ask him some more about it.  And I was

denied that opportunity.

He did contact Mr. Alford, and he

would not contact me but said I had to

contact Mr. Alford in order to depose him,

which I think that is improper.

So I'm really caught today without

any basis to ask these questions.

HONORABLE ROBERT Q. WHITWELL:  You've

had his report; have you not? 

MR. ROBERT SULLIVANT, JR.:  I have

his report right here.

HONORABLE ROBERT Q. WHITWELL:  And

you have had it for some time?

MR. ROBERT SULLIVANT, JR.:  I have

had it for some time, but I didn't come

prepared today knowing that he would be

here.  

I wanted to ask him questions about

it, but I didn't come here today -- it

wasn't in a motion, and this was a

complete surprise to me.  

But I will go ahead and ask some

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

125

brendenkapusta
Highlight

brendenkapusta
Highlight



     8

you went to -- did you go to Regions Bank

in Batesville?

MR. ROBERT SULLIVANT, JR.:  I

absolutely did not.

HONORABLE ROBERT Q. WHITWELL:  You

did not go to Regions Bank in Batesville?

MR. ROBERT SULLIVANT, JR.:  (Nodding

head negatively).

HONORABLE ROBERT Q. WHITWELL:  And

you were not told at Regions Bank that the

power of attorney had been given to them

and that you could not withdraw the funds?

MR. ROBERT SULLIVANT, JR.:  

Absolutely not.

HONORABLE ROBERT Q. WHITWELL:  You're

under oath, Mr. Sullivant.

MR. ROBERT SULLIVANT, JR.:  Yes, I

understand that completely.

HONORABLE ROBERT Q. WHITWELL:  But

then you went to Oxford --

MR. ROBERT SULLIVANT, JR.:  I started

at Oxford.

HONORABLE ROBERT Q. WHITWELL:  Okay.

But you found out over there, didn't you,

at Batesville --

MR. ROBERT SULLIVANT, JR.:  No.  I

never went to Batesville.

HONORABLE ROBERT Q. WHITWELL:  How

did you find out about the power of
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attorney?

MR. ROBERT SULLIVANT, JR.:  Well, I

found out, basically, when I received a

lawsuit and that was one of the exhibits.

And my father did state in his

interrogatory in the discovery that he

never told me.

HONORABLE ROBERT Q. WHITWELL:  Yeah,

he stated, also, that the bank told you in

Batesville -- 

MR. ROBERT SULLIVANT, JR.:  Well -- 

HONORABLE ROBERT Q. WHITWELL:  -- in

his interrogatory response; did he not?

MR. ROBERT SULLIVANT, JR.:  Right.

So that -- I believe that would be 

hearsay --

HONORABLE ROBERT Q. WHITWELL:  Let's

not leave out all of it.  Let's put it all

in there.

MR. ROBERT SULLIVANT, JR.:  Right.

HONORABLE ROBERT Q. WHITWELL:  The

Court has read your paperwork and read

this file.

MR. ROBERT SULLIVANT, JR.:  Correct.

And I would --

HONORABLE ROBERT Q. WHITWELL:  You

accused Mr. Alford of a half truth in some

of your responses, and now you're telling

me a half one there, that he did answer
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that he thought the bank had told you in

Batesville about --

MR. ROBERT SULLIVANT, JR.:  I

understand -- yes, I understand that has

been stated, but it is not the truth.  Why

would I go to Batesville --

HONORABLE ROBERT Q. WHITWELL:  Well,

that's a fact.  Whether it is or not, it's

a disputed fact.  He says yes, and you say

no.  

So that would be something that I

would have to consider in a factual basis.

MR. ROBERT SULLIVANT, JR.:  And I

would reply that there is no evidence that

I went to Batesville.

HONORABLE ROBERT Q. WHITWELL:  Well,

that's your testimony.

So anything further on your motion?

MR. ROBERT SULLIVANT, JR.:  Yes, Your

Honor.

There was some -- speaking of

material statements of fact, I wanted to

clear up a few that were filed in the

plaintiff's -- well, his objection to

my -- to my motion.

First, he will allege that -- hold on

one second, please.  Sorry, I have not

done this -- or I have only done it one

time and that was two weeks ago.
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without prejudice.

If the Bar rules some way that would

make it important for me to hear that,

then you can bring it back to my

attention.  You can refile that motion.  

But for now, the motion to disqualify

Mr. Alford will be dismissed without

prejudice as premature.

Seems like the last thing that I have

on the motions is Mr. Alford's motion

to -- for permission for Mr. Sullivant,

Sr. to execute a will.

MR. SWAYZE ALFORD:  Yes, Your Honor.

HONORABLE ROBERT Q. WHITWELL:  All

right.  What do you have to say about

that?

MR. SWAYZE ALFORD:  Your Honor,

first, I would call Mr. Frank Perkins,

Dr. Perkins, who performed an IME, one the

doctors -- the doctor that performed the

IME on Mr. Sullivant, Sr.  I would like to

call him first.

HONORABLE ROBERT Q. WHITWELL:  Is he

here?

MR. SWAYZE ALFORD:  He is here.

HONORABLE ROBERT Q. WHITWELL:  All

right.

Dr. Perkins, come around.  Stand

right there and raise your right hand.
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(WHEREUPON, THE WITNESS STOOD, FACED 

THE CLERK AND RAISED HIS RIGHT HAND TO 

TAKE THE OATH.) 

HONORABLE ROBERT Q. WHITWELL:  All

right.  Come around over here.

MR. ROBERT SULLIVANT, JR.:  Your

Honor, could I have just a moment to get

that stuff out?  I had the other motions

out.  

If I could get a chance to pull out

my information on the motion that we're

about to hear now, please?

HONORABLE ROBERT Q. WHITWELL:  All

right.

MR. SWAYZE ALFORD:  Is that good,

Your Honor, where Dr. -- 

THE WITNESS:  Where do you want me?

HONORABLE ROBERT Q. WHITWELL:  That's

fine, right there.

(WHEREUPON, THE WITNESS ENTERED THE 

WITNESS STAND.) 

DR. FRANK PERKINS, 

having been called as a witness, was first duly 

sworn and testified as follows: 

HONORABLE ROBERT Q. WHITWELL:  Tell

me when you're ready.

MR. ROBERT SULLIVANT, JR.:  Oh, I'm

ready.

HONORABLE ROBERT Q. WHITWELL:  All
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right.  You may proceed.

DR. FRANK PERKINS, 

having been first duly sworn, was examined and 

testified as follows: 

DIRECT EXAMINATION 

BY MR. SWAYZE ALFORD: 

Q. Will you state your name for the record,

please?

A. Frank Perkins.

Q. And your occupation or employment?

A. I'm a board certified forensic

psychiatrist.  My day jobs are, I'm the chief of

psychiatry at Merit Health Central in Jackson,

Mississippi, and then I'm the medical director for

two geriatric psychiatric inpatient units at Merit

Health Wesley in Hattiesburg and Merit Health Biloxi

in Biloxi, Mississippi.

Q. And so you already told us you are board

certified, but just tell Judge Whitwell where you

got your education.

A. Yes, sir.  I did my medical school

training at the University of Alabama School of

Medicine, and then I did my residency in psychiatry

at the University of Mississippi Medical Center and

then a forensic psychiatry fellowship in the State

University of New York in Syracuse, New York.

Q. And how long have you been practicing in

private practice?

A. I have been in private practice now for
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going on five years.

Q. All right.  Have you been qualified as an

expert before in the state courts of Mississippi?

A. Yes, sir.

MR. SWAYZE ALFORD:  All right.  Your

Honor, we would offer Dr. Perkins as an

expert in his stated specialty of

psychiatry.

HONORABLE ROBERT Q. WHITWELL:  Any

objection to that, Mr. Sullivant, Jr.?

MR. ROBERT SULLIVANT, JR.:  I'm

sorry, I was reading the report.

HONORABLE ROBERT Q. WHITWELL:  All

right.  He's asked to offer him as a

forensic psychiatrist and --

MR. ROBERT SULLIVANT, JR.:  No, I

have no objection to that.

HONORABLE ROBERT Q. WHITWELL:  You

have no objection to the stipulation of

his qualifications?

MR. ROBERT SULLIVANT, JR.:  No, I do

not.

HONORABLE ROBERT Q. WHITWELL:  All

right.  He will be -- Dr. Perkins will be

stipulated as a board certified

psychiatrist, a forensic psychiatrist.  

Is that correct?

THE WITNESS:  Yes, sir. 

HONORABLE ROBERT Q. WHITWELL:  All
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right.

BY MR. SWAYZE ALFORD: 

Q. Dr. Perkins, were you appointed by court

order in this matter to do an Independent Medical

Examination on Mr. Robert Sullivant, Sr.?

A. I was.

Q. And did you do that?

A. I did.

Q. Do you remember when that occurred?

A. I evaluated him on the 17th of January of

this year, and then I finalized a report on I

believe it was the 27th.

Q. All right.  Let me hand you a medical

affidavit and ask you if you recognize that.

A. Yes, this is my report that I formulated

in this matter.

Q. And so when you are court ordered to do

the Independent Medical Examination for an

individual under the GAP Act, can you tell the Court

how you go about doing that?

A. So I begin off with having just a verbal

conversation with the individual and doing what is

considered a psychiatric evaluation, which is a

standardized process for which that we do.  

And then I follow that with any

appropriate testing that would be necessary to help

clarify diagnosis and level of impairment that

someone might have.

If that individual -- if either the court
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order or the individual raises other issues during

my interview, such as testamentary capacity, I may

ask those questions at that time as well.

Q. So in that evaluation of Mr. Sullivant in

January, did you make those determinations or

evaluations on testamentary capacity then?

A. I did.

Q. And what was your opinion about his

testamentary capacity?

A. That at that time he did -- he did retain

the capacity to form testament.

Q. And what were the reasons that you went

into that with Mr. Sullivant, Sr.?

A. So from a forensic psychiatric standpoint,

which is where mental health and the law interact,

where we have been trained and where I have been

taught is the things that we pay attention to is due

to mental illness or dementia or any cognitive

impairment is there an impairment in the ability to

know who ones natural heirs are, what the assets

that they hold are, what would happen without a will

in place, and who they want to formulate the will.

It is less important about the why that

they want to formulate the will, as long as they

don't have a psychotic disorder that would make

their reasonings outside of reality.  

So it is most important that they have the

capacity to know the facts of what a testament or a

will would be, and then have -- do they have the
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ability to manipulate that information to formulate

however they want their will to be made.

Q. Did Mr. Sullivant, Sr. express that to

you?

A. He did.

Q. In what context?  How did that come up, as

far as devising his estate or will?

A. So during our interview, during the --

before I did any of the testing when we were just

having a conversation, we were talking about his

family, he spontaneously raised that he wanted to

change his will.

And so that then sparked the conversation

with me to asking him, well, you know, do you

currently have a will?  Which, at that time, he did.  

Who is in your will?  Without a will, who

would that flow to?  Which would be his son, and in

the will it did flow to his son.  And what assets he

had.

He's not able to provide the exact numbers

to the assets, but he is able to say, These are

where the assets are held.  So with cognitive aids,

he is able to identify what his assets are.

When it's concerning to me is when someone

would identify assets as I either have $5,000.00

when they have more than that, or they identify that

they have large wealth and they do not have it.

So he's able to appropriately gauge his

assets, and then he's able to gauge who he wanted
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his assets to flow to.  And then -- so at that time,

he had it intact.

Q. He informed you that he had a will in

place at the time that had his son as the heir?

A. Correct.

Q. So what did he tell you about that?

A. He said he didn't want his son to be his

heir anymore.

Q. Did y'all go into that at all, or where he

wanted to leave it?

A. He raised some issues regarding a property

sale and some money, but I did not get into the

depths of that.  

I just -- because when it comes to

testamentary capacity, as I said, it's less

important the why for me and more important the, you

know, being able to meet those prongs of

testamentary capacity.

Q. And did he at that time disclose to you

what his desires were or how he wanted to direct his

estate?

A. At that time, he said that he had a church

that he had identified, but he didn't have it

formally planned out as to who all he wanted -- or

how he wanted it devised.  He just said that he

wanted to change it.

Q. All right.  I think you said a moment ago

that this was a spontaneous comment by Mr.

Sullivant, Jr. (sic.) when you were doing your IME
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in January?

A. Correct.

Q. And just to be clear, this is not

something you and I even talked about?

A. Correct.

Q. Now, coming forward to today and talking

about Mr. Sullivant and his testamentary capacity,

have you had a chance to talk with him again today?

A. Yes.  We met for 20 to 30 minutes this

morning before coming over to the courthouse.

Q. And, again, in your opinion, he has the

testamentary capacity to execute a will to devise

his property where he wants it to go?

A. He does.  He does.  He'll -- if given

freeform speech, he will spiral off and kind of go

down rabbit holes and kind of miss the topic of the

conversation.  

But with redirection, he is still able to

demonstrate capacity and retention of the ability to

identify those prongs of testamentary capacity.

Q. And, again, in your opinion, he is aware

of what his estate is?

A. Yes.  Yes.

Q. And he can articulate and express to you

how he wants that estate to be devised by a will?

A. Yes.

Q. You put in your report, I believe, you

know, that he does have an awareness and an ability

to voice his wishes and needs, I think, was
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something you stated?

A. I did.

Q. So in terms of knowing what he wants and

how to express that, he can do that?

A. Yes.

Q. What you said was that he needs --

sometimes he needs somebody to help carry out what

he wants to do?

A. Correct.  Correct.

Q. And as it relates to his will, he was able

to express that awareness and that desire?  He was

able to express that to you?

A. Yes, sir.

Q. Do I understand, it's in your report --

and Judge Whitwell has already appointed a

conservator.  

But your opinion was a conservator but one

that was independent?

A. Correct.

Q. And someone that would be neutral?

A. Correct.

Q. I think you heard Judge Whitwell appoint

Chancery Clerk, Sherry Wall, in that capacity.  

And I'm assuming you would agree that that

is somebody who is neutral and independent and they

could do --

A. Very common appointee, the chancery clerk.

Very common.

MR. SWAYZE ALFORD:  Tender the
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witness, Your Honor.

HONORABLE ROBERT Q. WHITWELL:  Okay.

Cross-examination, Mr. Sullivant, Jr.?

MR. ROBERT SULLIVANT, JR.:  Excuse

me, sir?

HONORABLE ROBERT Q. WHITWELL:  I

said, cross-examination -- 

MR. ROBERT SULLIVANT, JR.:  All

right.  Thank you. 

HONORABLE ROBERT Q. WHITWELL:  -- Mr.

Sullivant, Jr.  

That's the only way I know how to

distinguish you.

MR. ROBERT SULLIVANT, JR.:  I know.

I just couldn't hear you.  I'm sorry. 

Well, first, I would like to say that

having Dr. Perkins here as a witness was a

complete surprise to me.  

It wasn't mentioned anywhere in the

motion that he would be a witness, so I

haven't really had a chance to prepare to

cross-examine him, but I did have some

questions I did want to ask him.  

As a matter of fact, I tried to

depose Dr. Perkins, but he was very

uncooperative in the -- in the deposition

process.  

And that was one of the other things

I was going to amend or wanted to postpone
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the trial was for the conservatorship, but

since I had filed that emergency petition,

I didn't think that would be needed.

But I have attempted to depose

Dr. Perkins because I found his report to

be a little bit unusual, and I wanted to

ask him some more about it.  And I was

denied that opportunity.

He did contact Mr. Alford, and he

would not contact me but said I had to

contact Mr. Alford in order to depose him,

which I think that is improper.

So I'm really caught today without

any basis to ask these questions.

HONORABLE ROBERT Q. WHITWELL:  You've

had his report; have you not? 

MR. ROBERT SULLIVANT, JR.:  I have

his report right here.

HONORABLE ROBERT Q. WHITWELL:  And

you have had it for some time?

MR. ROBERT SULLIVANT, JR.:  I have

had it for some time, but I didn't come

prepared today knowing that he would be

here.  

I wanted to ask him questions about

it, but I didn't come here today -- it

wasn't in a motion, and this was a

complete surprise to me.  

But I will go ahead and ask some
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questions.

HONORABLE ROBERT Q. WHITWELL:  If you

want to, you can cross-examine him.

MR. ROBERT SULLIVANT, JR.:  Okay.

Thank you.

CROSS-EXAMINATION 

BY MR. ROBERT SULLIVANT, JR.: 

Q. First thing in your report, you go to the

fact that -- if I can turn to the report that -- if

I can find it here again.  

As I said, this has really caught me by

surprise.

HONORABLE ROBERT Q. WHITWELL:  All

right.  I have heard enough of that, Mr.

Sullivant -- 

MR. ROBERT SULLIVANT, JR.:  I'm

sorry. 

HONORABLE ROBERT Q. WHITWELL:  --

just proceed to ask your questions.

BY MR. ROBERT SULLIVANT, JR.: 

Q. Well, you mentioned that my father would

need an independent conservator; is that correct, in

your opinion?

A. It was my opinion that he needed a

conservator, and that an independent, neutral

conservator would be the most appropriate.

Q. Why would that be opposed as to the

conservatorship code?  It prefers somebody of his

family to be his conservator.  
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Why would that be better?

A. Because when both the individual and the

family member are in the same lane and in agreement

with how things should move forward, it works well.  

But when they're opposed on issues about

how things should move forward, a lot of times it

can lead to a lot more difficulty and has a lot more

stress on the elderly individual that needs the

conservator.  

And so it is better for their care if it's

just an independent person to do the financial

things.

Q. Okay.  Good enough.  In your experience of

doing this when a family member does petition the

court or goes forward with the process of putting

their parents into a conservatorship, do you find it

common that the parent becomes angry with the child?

A. Not all.  All sorts of different things

happen.

Q. Does that ever happen?

A. It does, but not all the time.

Q. Okay.  How often?  

Let's say on a percentage basis, how often

would a parent be upset that their child is going to

put them into a conservatorship?

A. Less than half the time in my experience.

Q. How much less than half?

A. I don't know.  I can't provide a specific

number.
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Q. So you would say about half?

A. I said less than half.

Q. Okay.  But you didn't say how much less

than half?

HONORABLE ROBERT Q. WHITWELL:  He

said he didn't know.

MR. ROBERT SULLIVANT, JR.:  Okay.  I

just want to be clear that it was -- he

said a half, but somewhere below that but

wasn't sure because that's a very wide

range of percentages.

BY MR. ROBERT SULLIVANT, JR.: 

Q. Now, you also stated when it came to his

testamentary capacity that you didn't ask, you know,

why would you want to change your will.  You were

just concerned that he was able to change his will?

A. I was concerned that he met the bar for

capacity to have testamentary capacity.

Testamentary capacity doesn't look at why

someone is doing it.  It's just whether they can.

Q. Okay.  Would that not conflict with the

rest of the report that you said that he needs a

conservatorship, that he cannot handle his own

financial choices?

A. So capacity is a fluid assessment that

changes based on time and based on the level of

functioning and the decision at that time.

So, for example, somebody can have

capacity to decide whether they want to be DNR,
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whether they want to have chest compressions, but

they can't decide whether they want to have cancer

treatment because those are two very difficult

conversations.  

One being more a simplistic if you're in

the throes of death, do you want to die, or do you

want us to try to keep you alive, or here is all of

these risks, here's these benefits, here's the

chances that it will work.  It's a very much more

difficult idea to understand treatment versus just

do you want chest compressions.

In a similar way, when it comes to

financial things, you know, there's a lot of

contracts, a lot of opportunities that people can

take advantage of adults that they need assistance

with.

But when it comes to testamentary

capacity, that's not as complex of an issue as

signing a, you know, contract for a lease or buying

a house, or something like that where there is a lot

more that goes into it that you have to be aware to

protect yourself.

Q. I see.  But you said there was an

exception to you don't wonder why, and that is if

his reasoning was outside of reality?

A. So if you had a psychotic illness.  He

does not have a psychotic illness in my opinion.

Q. Did you receive the information that I

sent to you prior to his examination of him?
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A. No.

Q. You did not receive that?

A. (Nodding head negatively).

Q. I did send some information to your

office, and it was the same exact information that I

had sent to a Dr. Thomas, who did the first IME.  

And just -- so, therefore, you did not get

that information?

A. (Nodding head negatively).

Q. All right.  So in that -- 

HONORABLE ROBERT Q. WHITWELL:  The

answer was no?

THE WITNESS:  No.  No.  I apologize,

Judge.  I know, I just -- 

BY MR. ROBERT SULLIVANT, JR.: 

Q. Okay.  I believe in -- I'm sorry.  That

information that I would have sent I think did show

that his reasoning was outside of reality, and I

wish you would have gotten it and were aware of that

before you had examined him.

And just to clarify, he just spontaneously

said in the meeting in your examination he wanted to

change his will?

A. While we were talking about his family and

things like that, yes.

Q. And he just -- and he just -- he mentioned

that first?

A. Yeah.  Yes, sir.

Q. What is your thoughts if my father is
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under undue influence of somebody else?  

Would he have the testamentary capacity if

he is under undue influence of another person?

A. So undue influence is a very, very

large -- a very different area, okay, and I would

need a lot more information as to whether someone

was in -- under undue influence.

Having reviewed the will that -- or having

had him tell me, you know, who he intends to have

profit from his will, it would seem like it would be

the church that would be the most -- the person that

would be the cause of it, because that seems to be

where most of his assets are flowing.  

So I don't understand how undue influence

has anything to do with it.

Q. Well, he has not done a new will yet, so

we're not certain that the church will be that

person -- well, will be the entity that receives all

of his assets.

A. Okay.  I mean, I have no information that

he's under undue influence in my interview with him.

There is usually -- during an IME if someone is

exerting undue influence on someone, there is

typically signs of it.

Q. Right.

A. I did not get any of those while I was

there talking to him.

Q. But you are stating that undue influence

could affect his testamentary capacity?
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A. I'm not going to say one way or the other

because that is a very loaded statement, and I would

need more specifics before I say whether it can or

can't in his situation.

Q. Okay.  Have you ever ran into that case

before when a person, say, a caregiver was close to

the person and had exerted undue influence upon a

person, did you find that in those cases it would

affect their testamentary capacity?

HONORABLE ROBERT Q. WHITWELL:  Well,

first of all, you asked two questions.  

MR. ROBERT SULLIVANT, JR.:  Okay. 

HONORABLE ROBERT Q. WHITWELL:  He

asked you first had you ever run into that

before?

THE WITNESS:  I have had cases that

I've been involved in that undue influence

was an issue.

HONORABLE ROBERT Q. WHITWELL:  All

right.  Now, go to your second question.

BY MR. ROBERT SULLIVANT, JR.: 

Q. Okay.  And in those cases, was it your

opinion that that undue influence affected their

testamentary capacity?

A. There is a lot of nuance to undue

influence and undue influence evaluations.  And in

some cases it has, and in some cases it has not.

But, typically, in those situations when

those wills have been drawn up, those wills were
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drawn up outside of the setting of a courtroom where

a judge had not ruled one way or the other whether a

will could be exercised.

Q. When did you first see my father's will?

A. I have never seen his current will because

testamentary capacity is not determined by past

wills.

Q. Right.  But you had said you -- I might

have misunderstood you, but I thought you said that

you had reviewed his will?

A. Today he told me, he was able to tell me

what his plans were for the will -- 

Q. Today?

A. -- for his new will when I assessed him.

Q. Good enough.  But he did not indicate to

you just -- although, it's not important, but he did

not indicate to you why he wanted to change his

will?

A. He started going down a road about some

money over the proceeds of some property sale or

something, but I did not explore that and I didn't

care to explore it.

Q. Did you take notes to that effect?

A. No, I don't think so.

Q. And you didn't -- you don't -- is that the

only thing that you recall about that?  

That's the only specifics that you recall

that he said?

A. I steered the conversation in a different
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direction when he started going down that road

because that was not important to me to know.

Q. So it wasn't -- so you decided at that

point that his reason why just wasn't important, so

you steered the conversation or the examination in a

different direction?

A. I steered the examination towards the

prongs of testamentary capacity because he doesn't

have a psychotic illness, so I wasn't concerned

about his reasonings why.  It was just a matter of

whether he could.

Q. And how did you reach the conclusion that

he did not have a psychotic disease or illness?

A. During my IME.

Q. All right.  When I did contact you, do you

recall me trying to call you and -- at all to --

A. My staff was sending me messages.  And the

way that I have interacted in all courts was having

the other party go through the retaining attorney

that retained me to schedule things.

Q. Really?

A. Uh-huh (Indicating yes).

Q. Okay.  So, therefore, you just didn't feel

the need to respond to me at all?

A. I did not.  It was not that I didn't need

to respond to you, it was that the most appropriate

road by which to schedule a deposition with me was

through Mr. Alford.

Q. Okay.  So is that, as you understand it,
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the Rules of Civil Procedure, or is this a

medical -- a medical standard?

MR. SWAYZE ALFORD:  Your Honor, I've

tried to let Mr. Sullivant, Jr. ask

whatever questions he wants to ask, but I

think we are getting pretty far abroad

here, so I object to this line of

questioning.

HONORABLE ROBERT Q. WHITWELL:  Well,

it seems to me that that's the policy of

Dr. Perkins, and he hasn't quoted any rule

or anything else.  That's just been his

policy and his ways that developed through

the years of people scheduling

depositions.  

I'm going to sustain the objection.

You're going down the wrong path here with

that.

MR. ROBERT SULLIVANT, JR.:  Okay.

Yes, Your Honor. 

HONORABLE ROBERT Q. WHITWELL:  He

told you he didn't get back to you because

he thought you should go through Mr.

Alford.  

That was his policy, so that's what

he did. 

MR. ROBERT SULLIVANT, JR.:  I

understand. 

HONORABLE ROBERT Q. WHITWELL:  If you
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were having trouble with Mr. Alford

getting a date, you would come to me and

file a motion to require it if you wanted

a deposition and if he wasn't cooperative.

We're here today, and that's where we

are.  Let's move on.

BY MR. ROBERT SULLIVANT, JR.: 

Q. Okay.  So what pronouncements do you

follow on the medical side when you issue one of

these opinions?  

Is there pronouncements that you follow

like I had to follow as a CPA?  When I issued an

opinion, I had to follow certain pronouncements and

guidance from my professional body?

A. I don't understand what you mean when you

say pronouncement.

Q. Okay.  Is there any guidance that you get

from the entities that accredit you as an expert, do

they give you any guidance saying what you can issue

an opinion on and what you cannot issue an opinion

on?

A. So there is no accrediting body for expert

witness, expert testimony, you know, it's basically

a court-by-court basis where you're either tendered

an expert or not as to whether you can weigh an

expert witness.

Q. Right. 

A. As to this document and this affidavit and

report, you know, this is the product of the GAP
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Act.  This was created by, basically, a workgroup

from the legislature after the legislature

created -- passed the GAP Act Law.

And so even though there are, you know,

templates for IMEs for evaluations for

conservatorships and things like that, you know,

this is created by our state.  So it is kind of a

this is what you're supposed to use in our state.

Q. In the GAP Act, does it state that the

physician or medical professional should exert an

opinion on what type of conservator should be

appointed, be it independent or a family member?

A. I don't think it gives any steering one

way or the other.

Q. So does the GAP Act rely upon professional

expert opinion on what type of conservator to

appoint?

A. So to my understanding -- which I'm not an

attorney.  But to my understanding, it's the judge's

choice as to who the conservator is.  

My role in this is not to be the one

picking the conservator, not to be the one picking

anything.  I'm just trying to help the court with

this information.

And so if there is information that I feel

is helpful the court, I include it in my affidavit.

And if the court doesn't want to listen to me, they

don't have to.

Q. Okay.  I understand.
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