AMA Code of Medical Ethics

9.7.1 Medical Testimony

Medical evidence is critical in a variety of legal and administrative proceedings. As citizens and as
professionals with specialized knowledge and experience, physicians have an obligation to assist in the
administration of justice.

Whenever physicians serve as witnesses they must:

(a) Accurately represent their qualifications.

(b) Testify honestly.

(c) Not allow their testimony to be influenced by financial compensation. Physicians must not accept
compensation that is contingent on the outcome of litigation.

Physicians who testify as fact witnesses in legal claims involving a patient they have treated must hold the
patient’s medical interests paramount by:

(d) Protecting the confidentiality of the patient’s health information, unless the physician is authorized or
legally compelled to disclose the information.

(e) Delivering honest testimony. This requires that they engage in continuous self-examination to ensure
that their testimony represents the facts of the case.

(f) Declining to testify if the matters could adversely affect their patients’ medical interests unless the
patient consents or unless ordered to do so by legally constituted authority.

(g) Considering transferring the care of the patient to another physician if the legal proceedings result in
placing the patient and the physician in adversarial positions.

Physicians who testify as expert witnesses must:

(h) Testify only in areas in which they have appropriate training and recent, substantive experience and
knowledge.

(i) Evaluate cases objectively and provide an independent opinion.
(j) Ensure that their testimony:

(i) reflects current scientific thought and standards of care that have gained acceptance among peers
in the relevant field;

(ii) appropriately characterizes the theory on which testimony is based if the theory is not widely
accepted in the profession;

(iii) considers standards that prevailed at the time the event under review occurred when testifying
about a standard of care.



Organized medicine, including state and specialty societies and medical licensing boards, has a
responsibility to maintain high standards for medical witnesses by assessing claims of false or misleading
testimony and issuing disciplinary sanctions as appropriate.

AMA Principles of Medical Ethics: ILIV,V,VII



Rule 6.2 Delegation of Electrodiagnostic Testing Procedures. Electrodiagnostic testing is a clinical
diagnostic study that must be considered only in the light of the clinical finding. The person
performing electrodiagnostic testing must be able to elicit the pertinent history and perform the
necessary examination to define the clinical problems. Differential diagnoses must be considered,
and as abnormalities unfold or fail to unfold during the course of testing, the electrodiagnostic
testing may be modified until a probable diagnosis is reached.

Electrodiagnostic testing procedures may be delegated to a specifically trained non-physician or
physician in a residency or fellowship training program. The responsible electrodiagnostic
physician need not be physically present but must be immediately available within the same
building throughout the performance of the entire procedure.

Adopted November 20, 2003. Amended March 16, 2017.
Source: Miss. Code Ann. §73-43-11 (1972, as amended).
Part 2635 Chapter 7: Internet Prescribing

Rule 7.1 Internet Prescribing. Essential components of proper prescribing and legitimate medical
practice require that the physician obtains a thorough medical history and conducts an appropriate
physical and/or mental examination before prescribing any medication.

Prescribing drugs to individuals that the physician has never met and based solely on answers to a
set of questions, as is found in Internet or toll-free telephone prescribing fails to meet an acceptable
standard of care and could constitute unprofessional conduct subject to disciplinary action.

Adopted September 18, 2003. Amended July 15,2004. Amended March 16, 2017.

Source: Miss. Code Ann. §73-43-11 (1972, as amended).

Part 2635 Chapter 8: Medical Expert Activities by Physicians

Rule 8.1 Authority and Purpose. The Mississippi State Board of Medical Licensure (hereinafter
referred to as “the Board™) adopts these rules governing medical expert activities by physicians
pursuant to Chapters 25 and 43 of Title 73 of the Mississippi Code. The Mississippi State Board
of Medical Licensure finds it necessary to fulfill its statutory responsibilities by adopting these
rules in order to protect the public, to set professional standards, to enforce the provisions of law
regarding the performance of medical expert activities by physicians, and to further other
legitimate government purposes in the public interest.

Source: Miss. Code Ann. §73-43-11 (1972, as amended).

Rule 8.2 Scope. These rules apply to any physician who performs medical expert activities
regarding any person, facility, or entity located within the state of Mississippi, or regarding an
event alleged to have occurred within the state of Mississippi, regardless of the location, type, or
status of the physician’s medical expert activity, the presence or absence of the physician expert’s
license to practice medicine in Mississippi, the physician expert’s presence or absence of a
physician-patient relationship in Mississippi, the type of medical expert activity performed (e.g.,
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oral testimony or a written statement), or the setting in which the medical expert activity is
performed (e.g., a state or federal court or administrative agency).

No part of these rules is intended to conflict with or supercede the authority of any state or federal
court or administrative agency to designate a physician as a medical expert in a legal matter then
pending before the court or agency. The Board does not intend for these rules to conflict with or
supercede the description or regulation of the function of a physician serving as an “expert” as that
term is used in the Mississippi Rules of Evidence or in other provisions of law, rules, or decisions
of any court or administrative agency.

No part of these rules is intended to conflict with or supercede the authority of a person other than
a physician to serve as an expert in a legal matter. Furthermore, the Board does not intend for
these rules to have any effect on physicians’ participation in legal proceedings in a capacity other
than as a medical expert.

Source: Miss. Code Ann. §73-43-11 (1972, as amended).

Rule 8.3 Definition of Medical Expert Activities. For the purposes of these rules only, the
Mississippi State Board of Medical Licensure has determined that the definition of the term
“medical expert activities” includes, but is not limited to, the use of medical knowledge and
professional judgment by a physician to:

A. Suggest or recommend to a person any medical advice or other agency (whether

material or not material).

B. Perform medical services (including, but not limited to, a physical or mental
examination of a person).
Conduct a review of a person’s medical record.
Serve as a medical consultant.
Render a medical opinion concerning the diagnosis or treatment of a person.
Produce a written medical expert opinion report, affidavit, or declaration.
Give testimony under oath as a medical expert at a state or federal hearing,
deposition, trial, administrative agency proceeding, alternative dispute resolution
proceeding, or any other legal proceeding, regarding the medical issues in a legal matter
or claim for injuries that is then pending in a court or administrative agency, or which
may be filed or asserted whether or not such claim ever results in a pending legal matter
and which involves a person, facility, or entity located within the state of Mississippi,
or an event alleged to have occurred within the state of Mississippi.

OEmon

Source: Miss. Code Ann. §73-43-11 (1972, as amended).

Rule 8.4 Licensure and Qualification Requirements. Except as otherwise provided by law, rule or
regulation of this state, any medical expert activity by a physician regarding a legal matter pending
in a state or federal court or administrative agency in Mississippi must be performed by a physician
who holds a current unrestricted medical license in Mississippi, another state or foreign
jurisdiction, and who has the qualifications to serve as a medical expert on the issue(s) in question
by virtue of knowledge, skill, experience, training, or education. This rule does not supersede the
policies and rules of the Board in regards to unreferred diagnostic screening tests.

The practice of any physician not licensed in Mississippi that meets the licensure and qualification
requirements stated in the above paragraph shall be deemed automatically by the Board to be
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authorized to include the performance of medical expert activities as an otherwise lawful practice,
without any need for licensure verification or further requirement for licensure. In accordance
with the provisions of law in Mississippi, any physician not licensed in Mississippi whose practice
is deemed automatically by the Board to be authorized to include the performance of medical
expert activities as an otherwise lawful practice shall be subject to regulation by the Board
regarding the physician’s performance of such medical expert activities in the state of Mississippi.

Source: Miss. Code Ann. §73-43-11 (1972, as amended).

Rule 8.5 Professional Standards. Any physician who performs medical expert activities must:

A. Comply with these rules and all applicable provisions of Mississippi law (e.g., statutes,
court rules and decisions, and other administrative agency rules) with regard to the
performance of medical expert activities.

B. Comply with medical ethics principles, including, but not limited to, ethics principles
established by the American Medical Association and relevant medical specialty
associations.

C. Be honest in all professional interactions involving his or her medical expert activities.

D. Not accept payment for medical expert activities that is contingent upon the result or
content of any medical diagnosis, opinion, advice, services, report, or review; or that is
contingent upon the outcome of any case, claim, or legal matter then pending or
contemplated.

E. Not make or use any false, fraudulent, or forged statement or document.

Source: Miss. Code Ann. §73-43-11 (1972, as amended).

Rule 8.6 Professional Accountability for Violation of Rules. Any physician who performs medical
expert activities, whether or not licensed to practice medicine in Mississippi, may be disciplined
or otherwise held professionally accountable by the Board, upon a finding by the Board that the
physician is unqualified as evidenced by behavior including, but not limited to, incompetent
professional practice, unprofessional conduct, or any other dishonorable or unethical conduct
likely to deceive, defraud, or harm the public.

Any violation of Part 2635, Rule 8.5 as enumerated above shall constitute unprofessional conduct
in violation of Mississippi Code, Section 73-25-29(8).

Source: Miss. Code Ann. §73-43-11 (1972, as amended).

Rule 8.7 Complaint Procedure, Investigation, Due Process, and Actions Available to the Board.
Any person who has reason to believe that any physician may have failed to comply with any part
of these rules in the performance of medical expert activities may make a complaint to the
Mississippi State Board of Medical Licensure on a complaint form that is furnished by the Board.

Any physician, whether or not licensed to practice medicine in Mississippi, who performs medical
expert activities in the context of a legal matter regarding any person, facility, entity, or event
located within the state of Mississippi may be subject to an investigation by the Mississippi State
Board of Medical Licensure upon the receipt of a complaint regarding the physician’s conduct or
practice. Any such physician shall be afforded the due process procedures of the law and Board
rules. The Board, in its sole discretion, may refer the complaint to the medical licensure authority
of another state, or to any other appropriate legal authority.
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Any physician may request, or may be summoned by the Board, to appear before the Board at a
hearing to consider the physician’s compliance with these rules. Any physician’s failure to appear
when summoned to a hearing may be deemed by the Board to be a waiver of the physician’s due
process opportunity to appear before the Board and may result in a finding by the Board that the
physician is out of compliance with these rules in absentia.

In disciplining a physician licensed to practice medicine in Mississippi or otherwise holding any
physician professionally accountable pursuant to these rules and to the statutes, rulings, and other
rules and provisions of Mississippi law, the actions that the Mississippi State Board of Medical
Licensure may take include, but are not limited to, one or more of the following:

A. Denying, suspending, restricting, or revoking a Mississippi license to practice
medicine.

B. Administering a public or private reprimand to a Mississippi licensed physician.

C. Assessing up to $10,000 of the reasonable investigation costs expended by the Board
in investigating a Mississippi licensed physician.

D. Moving for an injunction in Chancery Court to prohibit any physician’s further
performance of medical expert activities.

E. Petitioning the Chancery Court to cite any noncompliant physician for contempt of
court.

F. Referring the matter to another medical licensure authority or other legal authority for
action regarding any physician.

G. Any other action regarding any physician that the Board may deem proper under the
circumstances (e.g., issuing an advisory letter of concern; issuing a notice of warning;
issuing a cease and desist notice; or adopting a resolution of disapproval of any
physician’s medical expert activities).

Any physician who is found by the Mississippi State Board of Medical Licensure to have failed to
comply with any part of these rules may be reported by the Board to any person or organization
appropriate under the circumstances in order to enforce or comply with the law or to protect the
public, including, but not limited to, the National Practitioner Data Bank, the U.S. Department of
Health and Human Services Office of the Inspector General, the Centers for Medicare and
Medicaid Services, the Federation of State Medical Boards, the medical licensure authority or state
medical association in any state in which the physician is licensed to practice medicine, the
American Board of Medical Specialties and any of its member specialty boards, the Mississippi
Attorney General or District Attorney, the United States Attorney, any state or federal court or
administrative agency, any national or state professional organization or medical specialty
association, and any other appropriate person, government agency, healthcare entity, or legal
authority.

Source: Miss. Code Ann. §73-43-11 (1972, as amended).

Rule 8.8 Compliance Policy and Exemptions. In assuring compliance with these rules, the duty
shall be on the physician, not on the party who engaged the physician to perform medical expert
activities and not on any other person or entity, to ensure that his or her medical expert activities
comply with these rules. Any physician who claims to be exempt from these rules shall have the
burden of proving to the Board that the exemption is valid.

Amended May 20, 2010.
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Source: Miss. Code Ann. §73-43-11 (1972, as amended).
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Findings of Fact adopted by the Mississippi State Board of Medical Licensure on May 18, 2006.""

“COMMENT: Based on information presented to the Board at a public hearing on this matter on March
9, 2006, and on May 18, 2006, and on research and analysis of information obtained by Board members
and its staff and attorneys, and also on comments received from numerous sources, including the Board’s
Consumer Health Committee, leaders of the medical and legal professions, former judges, officials from
the Federation of State Medical Boards, and members of the public, the Mississippi State Board of Medical
Licensure makes the following Findings of Fact:

1. A physician’s professional practice, conducted pursuant to the privilege of possessing a medical
license, historically has been subject to regulation by other members of the medical profession, by
methods such as peer review, performance evaluation, quality assurance monitoring, and other
methods of regulation. However, there is a problem in Mississippi with the lack of regulation of
medical expert activities by physicians. This lack of regulation causes the performance of medical
expert activities to be vulnerable to fraud, abuse, dishonesty, deception, incompetence, and other
forms of unprofessional, dishonorable, and unethical conduct by physician experts, all of which are
harmful to the public.

2. A physician’s performance of medical expert activities involves a lawful part of a physician’s
practice that is historically an area of state concern and that the Board has the statutory authority and
duty to regulate in order to protect the public.

3. A physician’s medical expert activities involve practices that are likely to affect the health, safety,
rights, remedies, and general welfare of persons in Mississippi.

4. In keeping with the public policy and provisions of law in Mississippi, the performance of medical
expert activities, regardless of the physician expert’s location or state(s) of medical licensure, is a
lawful practice that requires a qualified physician, and is therefore subject to regulation by, and
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